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A Puzzle. 

We feel somewhat dazed by the decision of 
the Second Division of the Supreme Court of 
Missouri in the late case of St. James Military 
Gaiser, 28'S. W. 851. It is made 
without dissent and the New York Law J 
nal has expressed strong approval of it 
rial. But so far 
the subject, it seems to us’ entirely out of bar- 
The case his: <A 
ommittee of clergymen published their opin 
n that dat 


Academy 
vur- 
in an 


edit as we have yet examined 


mony with settled law. 


ist 


cing at an academy rendered the 
harmful to the 
of the community 
icademy for libel. 


ided that the 


institution 


oO ‘‘moral and relig- 


interests’ 


jous and were 


ued by the The court de 


petition setting out such publi 


ition stated a cause of attion, and that this 
the ilthough the 
them judges of the law 
case; but held that it} 
Was a question for the jury whether or not the | 
publication ‘‘was justifiable on the gr 


of 


vas not a question for 


jury, 
1 made as 


f 


well as of facts the 


sund that 
dancing was immoral.’ 
There 
that the danciug permitted or practi ed was of 
an improper character.” 


The court exy ressly 
is 


Says: no statement or insinuation 


There is absolutely 
The 
publication mere ly recited the existence of the 


no dispute about the facts in the case 


practice of dancing at the academy, the in 
effectual efforts of the clergymen to cause its 


LS. 


discontinuance, and then says: 
be it resolved that 
under such 


‘Therefore, 


we regard the institution 
harmful to the 
moral and religious interests of the commun- 


ity 


administration 
v,” adding advice against attending it until 
the practice was discontinued. 

If this is not a plain case of holding the ex 
pression of an opinion on a moral question, 
without any false statement of fact, to be libel- 
ous, then we have entirely misunderstood the 
opinion. If it is libelous for a clergyman or 
any other person to express an opinion on a 
question of the moral and religious influence of 
any no matter how errone 


practice, us or 


foolish bis views may be, it will bea startling 
We do 
not yet believe that an opinion of this kind is 
to be held 


revelation of the law to many people. 


lawful or unlawful acc 


ording as it 


may or may not obtain the approval of such 
moral philcsophers as may happen to compose 
the We intend blish 
the case in the Lawyers’ Reports Annotated, 


and shall 


jury in a libel suit. 


to pu 


endeavor to discover if any other 


case has ever held it libelous to express views 
If this de- 


opens up a remarkably 


on moral or religious questions. 
cision is sound law it 
rich field of litigation for the whole multitude 
of people whose business is regarded as de- 
A saloon 
keeper, for instance, can sue every person 


moralizing or injurious to society. 
who 
muy express an opinion that the saloon is harm- 
ful to the community, 
fortunate enough to get jurymen who approve 


and can win if he is 


of saloons 


eS ———————— 


Injustice to the Author of “ Justice.” 


A correspondent in Toledo writes a very 
courteous protest against what he thinks is our 


injustice, in the preceding number of Case and 





2 C'ASE 


Comment, to Mr, Herbert Spencer. He thinks 


it is evident that Mr. Spencer used the word 
trespasses” where a lawyer would say ‘‘acts 
giving a right of action,” and the word 

penalty” where a lawyer would say ‘‘recov- 
ery He thinks it must be granted that in 
fractions on the rights of others would be 
fewer “‘if there was greater speed and cer 


tainty, and less cost of recove ry -”’ but adds in 


respect to the suggested increase of senseless 





ind oppressive litigation consequent on making 


litigation free that it ‘‘would be less oppressive 





o defendants as well as to plaintiffs if it were 
free He also says our argument that justice 
Should not be free because it would breed too 


many lawsuits amounts, when pushed home, to 
this, that to end lawsuits the courts should be 
abolished. 

We are not greatly concerned as to the merits 
of the proposition to abolish costs and make 
justice free in civil cases. Yet we may say, as 
to this, that so far as costs constitute a hard 
ship to poor people who have good causes of 
the some 
have fairly provided for the right to bring such 
So far as Mr 


Spencer’s argument is concerned, it is based 


action, statutes, in states at least, 


suits without paying any costs, 


chiefly on the greater certainty of penalties 
which he thinks would be attained if any per- 
son having a cause of action could sue without 
Granted that some remote effect of 
this sort might be realized, it is at least very 
doubtful whether it would at all 
ance the present effective penalty of a liability 


expense. 
counterbal- 
for costs In a case of tort, as well as in otber 
civil actions, the defendant who is obliged to 
pay costs when defeated, especially where 
these include a reasonable attorney’s fee for 
the plaintiff, finds the costs a penalty of con- 
siderable importance, often amounting to more 
the The possibly greater effect 


thar recovery 


to deter torts of the more certain prosecution 
of suits therefor in case plaintiffs had no costs 
is very slight when compared with the 


the 


to } iV 
ertainty of costs in addition to recovery 
which the present system imposes on the de 
Als 
based on contract, espec ially those 

default 
ed of, the present liability for costs 
In these 


fendant. in that great multitude of cases 


which are 


where mere of payment is the breach 
omplait 
spurs men to meet their obligations. 


ses the 


move the 


abolition of costs would entirely re 
that for 


breach of contract without providing anything 


only penalty now exists 


whatever as a substitute. 


But the que stion of chief interest to us, and 


gist of the ding article on this 


prece 


AND 












































COMMENT. 


tion, was the false assumption that civil litiga 


tion was composed altogether of actions for 
trespasses or torts. It is, we think, a doubtful 
compliment to Mr. Spencer to suppose that he k 
had fully in mind all kinds of civil actions 
and intended to describe them by the words 
*" pe nalties,” This 
like the trick of words 
known to unscrupulous debaters, but hardly 


“‘trespasses” and would 


seem too much well 
to be expected in philosophy, by which un 
complimentary names and epithets are uufairly 
used to create prejudice. There is surely it 
that flavor of 


punishment therefor which makes them giv 


these words wrongdoing and 
an untrue characterization of such litigation 
But 


we cannot see how this interpretation of thos: 


for instance, as a suit to construe a will. 


words can be made to fit Mr. Spencer's 
position. His argument is, in short, that 


making penalties certain will prevent tres 
passes. This is plain and logical as applied to 
torts, but meaningless as applied to other civil 
causes of action. When the gist of a cause of 
action grows out of a doubt concerning thi 
true meaning of a contract, a will, a statute 
or a constitutional provision, how can the feat 
of a penalty in any sense of that word operat: 
to prevent the cause of action from arising? 
Without any disposition to criticise the phil 
osopher unduly, it seems to us clear that in 
this case, while complaining of a vicious as 
sumption on the part of others, he made a 
glaringly vicious assumption, to the effect that 
the 
trespasses, for which penalties are appropriate, 


mass of civil litigation was because of 


o —- — 


Standard Insurance Policies. 


The Standard Fire Insurance policy of th: 
state of New York think, of 
other states also, is very sharply attacked by a 
the « of O'Neil 
in which the 


and, we some 


Pennsylvania court in ase 
American Fire Ins. Co., Supreme 


Court of Pennsylvania decides that its adop 
that 


legislature could 


tion by the insurance commissioner of 


state is invalid, because the 


not constitutionally delegate to him the power 
to determine the form of such a policy. The 
Supreme Court quotes some of the remarks of 
the 


ment, 


below without com 
said the 


judge of the court 


I look upon it as infamous,” 


ELON ET! OT 


judge of the lower coun. ‘*The conditions 

put in that policy go beyond almost any policy 
that ever was exhibited in the courts befor 
Numerous provisions were put in that the 


courts had declared void because they were so 






vil litiga 
tions for 
doubtful 
e that |} 

| actions 
re Words 
Ss woul 
rds well 
it hardly 
hich ur 

uvufairly 
urely it 
ing and 
em give 
tigation 

i. = =But 
of thos 
jpencer’s 
rt, that 
ont tres 
plied to 
her civil 
cause of 
ling the 
Statute 

the fear 
operat; 

arising® 
the phil 

that in 
‘ious as 

made a 
fect that 
ause oO! 


( priate 


v of th 
f some 
ed by a 
Neil 


supreme 


e power 
vy. The 
narks of 
ut com 
said the 


nditions 








oR PS 


= empaers, 


unjust and inequitable.” He said further 
“Tt seems to be framed in the interest of dis 
honest companies and insurance brokers, and 
p n honest insurance company and honest 
ylicers of a company at a very great disad 
vantage rhe Supreme Court, quoting these 
remarks, said for itself: ‘This is a very 


sel ] irraig 


nment of the Standard Policy to 
which we refer, without comment of our own, 


for the purpose of showing the impolicy of 





egation of leg ilve power as might 
make it possible to fasten upon the people of 
mmonwealth a form of contract open to 
such grave objections.’ 

rhis severe arraignment by a court of this 
widely used policy deserves notice because of 


its source, if for no other reason 


Irrespective 
of the merits of the policy, the decision that 
the delegation to an oflicer of the power to de- 
termine the form of a standard policy is un 
constitutional, is of great interest in other 
stutes as Well as in Pennsylvania. In seven or 
eight states, we believe, a standard policy bas 
been adopted; and, so far as we know, Massa 
chusetts is the only one of them in which the 

g itself determined the form of the 


jicv. In New York, aud we 


islature 
believe in all 
the other states which have adopted a standard 
policy, except Massachusetts, a delegation of 
power is made, similar to that which is con 


ademned by the Pennsylvania decision 
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with property after reaching majority; 
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pelling restoration; ‘c) rule where the 
property bas been lost or squandered: 
l) generally; (2) necessity of placing 
other party in statu quo; (3) decisions re- 
quiring infant to account; (d) where the 
infant never received consideration; (¢ 
Statutory provisions; f as between 


grantees of infant; (g) executed con- 


tracts; (h) recovering back money 
Insurance; #ainst 
Nuture of risk; | 


Location of movable property as affecting 


loss by lightning t 


location of property 


tire insurance thereon:—(a@) Materiality of 
place in general; (b) description of build- 
ing or place; (c) apartments in the same 
particular kinds of 


housebold goods and wearing 


building; (d prop- 
erty l 
stock: (4 


ippurel; carriages; (5) live 


farm machinery; railroad property; 
removal of structures; ry consent 


to removal and waiver of conditions 
Landlord and Tenant; liability of land- 
lord to third person for conditior f 


possession of 
h 


premises in tenant 


Nuisance: (a) generally; tenant cove- 


nanting to repair; (c) reletting; (2) side- 
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injunction ¢c 


is sustained in 
Moore % 


the decision is affirmed 


Miller 


the District, p. 97, 


an 
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The lower 


court passed on various objections to the consti- 


granted to restrain its enforcement. 
tutionality, such as those of duplication of tax 
the lack of uniformity, validity of exemptions 


and retroactive effect, holding that none of the 


objections could be sustained 


The Dispensary Law. 


The South Carolina Dispensary Act is held 
325 constitutional in State, Ge 
L. R. A. 545, overruling the former decisi 


in 23 L. R. A. 410 


vr. Aiken, 26 


orge, 


197 p 
Annual Assessment for Boulevards. 
197 The mere maintenance and repair of boul 
vards and pleasure ways by annual assessment 
97 | 8 held in the Illinois case of Crane +. West 
‘| Chicago Park Comrs., 26 L. R. A. 311, not 
»5 bea local improvement for which a specia 
assessment, or special tax, can be levied. 
19; 
Self-Incrimination. 
al The effect of the constitutional protection of 


A& Wilness against self-incrimipation is consid 
97 | ered with conflicting decisions in two recent 

cases. The Supreme Court of California in 
Ex parte Cohen, 26 L. R. A. 423, holds that a 
statute preventing prosecution or punishment 
00 | for any offense with reference to which 


Ww) mony is given takes away the right of the wit 


answer under the ce 
But a decision exactly the 
197 | contrary is made by the United States District 

Court in United States vc. James, 26 L. R. A 


418, 


ness to refuse to 





tional provision. 


wot 


9° Notice of Ordinance. 


Notic e to 


atfected by the enforcement of an ordinance is 


@ person whose rights may be 


418 oe oe ae : 
held in the New Jersey case of State, Kenne lly, 
v. Jersey City, 26 L. R. A. 281, to be not es 


sential to the validity of the ordinance. T 





was a case of permission for the use of a street 
by a trolley railroad. 


Sectarian Teachers in Schools. 


The 


schools of uniformed 


thy 
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employment as teachers in the publi 


members of a religious 


order wearing crucitixes and rosaries, even 


when they contribute all their wages, except 


be | what is necessary for their own support, to 
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CASE AND COMMENT. o 


tbe treasurv of their order, is held in the Penn- Railroads. 
sylvania case of Hysong ¢. School District, 26 


L. R. A. 203, to be lawful 


hee) A somewhat unusual question of the right 
Water Works. of a railroad company to permit other com- 

panies to use its tracks, without further com- 

The liability of a village for negligently per- | Pensation to the owner of the fee, is decided 
miiting water works to become out of repait in the affirmative in the Minnesota case of 
and unfit for service, whereby the property of Miller o. Green Bay, W. & St. P. R. Co. 26 
one who pays taxes and water rents is de L. R. A. 443 
stroved by fire for lack of water, is declared Mandamus to compel a railroad company to 
in the Wow Waki cane oll Springfield F. & M. | cS! iblish a station within the corporate limits 
Ins. Co. v. Keeseville, 80 len 162. holding | Of 8 town is denied in the I}linois case of Chi 
, cago & A. R. Cove People Hunt, 26 L. R. A 


the village to a stricter liability than mos ; ; 
224, where it had a station a little outside the 


cases on the subject have heretofore done, as 
is shown in a note in 23 L. R. A. 146. 


The condemnation by a « ity of the franchise 


corporate limits, and the accommodations 
asked for would be expensive out of all pro 


. . . rtion to the retur 
and water works of a private corporation is | POTO8 U he returns 


sustained in the New York case of Re Brook eitmassneasiil 
lvn, 26 L. R. A. 270, on the ground 


municipal exercise of the right to supply water 






it the 


Street Railways. 


is for a public use of a higher and wider scope 
than that of a private company The case also A street railway company crossing railroad 
holds that the franchise to a village water! tracks in a street is held not bound to make 
company under New York laws is not exclu- | compensation therefor in the Indiana case of 


sive Chicago & C. T. R. Co. «% Whiting, H. & E 
—— C. St. R. Co., 26 L. R. A. 237, because it is 
Corporations. merely exercising a part of the public ease- 


Sar: ment in the use of the highway. 
rivate corporation is liable for caus-| Pin etoht of me 
A private corpora ion i he ld liable for cau ; rhe right of an electric railway company t 
ing the death of an individual, in the case of 
Fleming v. Texas Loan Agency, 26 L. R. A. 


250, under the Texas statute creating liability 


use a public toll bridge on payment of ade 
quate tolls is upheld in the Pennsylvania case 
of Pittsburgh & W. E. Pass. R. Co. v. Point 


sine ath of a * enn” } } . : : 
for causing the death of a‘ person” by the | pridae ( o.. 26 L. R. A. 328, where the statute 


negligence of ‘‘ another.” _ __ | gives the right to use “‘any street or highway 
Compensation for an attorney's services 1s 

held in the Maryland case of Lewis ¢. Fisher, 

26 L. R. A. 278, not to be included in the Highway Use. 

wages or salaries to clerks, servants, or em — 


plovees which are entitled to preference under Violation of a statutory duty to turn to the 
the statute, on the insolvency of the corpora- | right on meeting another on a highway is held 
tion. in the New Hampshire case of Brember ¢. 
pea tc Jones, 26 L. R. A. 408, not sufficient to render 

Carriers, one liable for a collision, if the other party 


could have avoided it by the exercise of ordi 
The breaking of bars or slats of cars causing | yary care 

injury to live stock, although due to their ; 

crowding or kicking, is held in the Iowa case | 

wo, R. 1. & P. R. Co., 26 L Gas Supply. 


R. A. 248, to make the carrier liable, unless 


the conduct of the stock was worse than the A threat to cut off the supply of gas, mad¢ 


of Betts * Chica 


ordinary and normal conduct of such stock to the judicial factor of a bankrupt’s estate in 

Abusive language by a passenger to a con- | order to compel payment of adebt of the bank- 
ductor is held insufficient to excuse an assault | rupt for gas, is held in the Scotch Case of 
upon him by the conductor, although the lan-| McCulloch ¢. Androssan Comrs., 11 Sheriff Ct 
guage was grossly profane and abusive and | Rep. 55, to be improper, and that on his pay- 
without provocation. Baltimore & O. R. Co. | ment of the same under protest he is entitled 


v. Barger (Md.) 26 L. R. A. 220. | to recover back the amount. 


















































CASE AND 


Exempt Judgments 
A judgment for the value of exempt prop 
erty is held to be itself exempt from garnish 
Tennessee cause of Crawford 2. 
26 L. R.A. 


with the earlier decisions, 


in 19 L. R. A. 33 


ment in the 
Carroll 415, which is in harmony 


is shown by a note 


Defective Abstracts. 


The right of a third person to a remedy for 
defects of an abstract or certificate of title on 


which he relied, and which was made for use 


as evidence to purchasers, is denied in Zwei 
r, Birdseye, 57 Mo. App. 462. This is 
a somewhat disputed question, as appears in 


2 L. R.A 
touches only the liability of offic ials in case of 


vardt 


the note in 2: 99, which, however, 
such defective abstracts 


Proximate Cause. 


The escape of oil upon the surface of ariver 
the Court of 
Common Pleas in the Pennsylvania case of 
Neal v. Atlantic Refining Co., $ Pa. Dist. Rep. 
49 not to be the 


struction of a vessel moored in the river by fire 


from an oil refinery is held by 


proximate cause of the de- 
started from a lighted match thrown on such 
oil by a person in a boat, as the loss is not one | 
which could have been foreseen as a natural | 
consequence of the escape of such oil, 


Contributions to Periodicals 


The fact that articles sent to a newspaper 
for publication were put in type and returned 
mntributor for revision, is held in the | 
Muir v. Otram, 11 Sheriff Ct. 


Rep. 47, to create no liability to pay for them 
' 


Scotch case of 
hey were published, where the prac 
to pay for no article unless published. 


Estoppel. 


The mutuality of an estoppel has a novel 
First Nat 
f Chicago Northwestern Nat 


applic ition in the Illinois case of 


Bank, 


26 | R. A. 289, holding that as the drawee of 
a check cannot after payment dispute the 
drawer’s signature, the indorser who has 


received payment is also 


precluded 


asserting such signature to be a forgery. In 


from 


payment having been obtained on | 


forged indorsements, the indorser attempted | 


157 Mo. App. 87, 


COMMENT. 


to escape liability by showing that the draw- 
er’s signature was also forged 

The rule of estoppe! is applied in a criminal 
case to prevent a defense of embezzling from 
a foreign corporation based on the claim that 
the company was doing business in the state 
Without right 


R. A. 2 


State v. O’Brien (Tenn.) 26 L 





Evidence, 


An agent’s order for shipment of goods toa 
person who writes his name after the word 
“‘accepted” is held in the North Carolina case 
of Colgate v. Latta, 26 L. R. A. 321 
open to extrinsic evidence as to the quantity 


to be 


of goods purchased, for the purpose of show 
ing that part of them was shipped for some 
purpose not specified in the instrument, 


License to Sell Patent, 


A statute requiring for the sale of a patent 
right the payment of a license tax double that 
required for the sale of other property is held 
in Re Sheffield (C. C. D. Ky.) 64 Fed. Rep 
833, to be a tax upon the patent right incon- 
sistent with the grant of such right, which is 
by the United States Constitution given ex- 
clusively to Congress, and is invalid. 


Charitable Bequests. 


A statute limiting bequests to charitable cor- 


| porations within a month of testator’s death is 
| held by the Orphans’ Court in Re Hildeburn’s 


Estate, 4 Pa. Dist. Rep. 40, to be inapplicable 
to a bequest made by a foreign testator to a 
Pennsylvania corporation. This is in bhar- 
mony with most cases on this subject, as am 


pears in the note in 24 L. R, A. 325, 


Insurance. 

Death in an attempt to commit a felony is 
held in McDonald v. Order of Triple Alliance, 
not to defeat recovery under 
a policy of life insurance, if there is no con- 
dition in the policy on that subject and the in 
surance Was not procured in contemplation of 
the commission of such felony 

An accident insurance company is held to 
have the burden of proving that an accidental 
death was from an excepted cause, in the 
Massachusetts case of Anthovy v. Mercantile 
Mut. Acci. Asso., 26 L. R. A. 406; and where 


the person was found with his legs crushed 
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OMMENT. 


between the railroad track and station plat-| which was apparently thought to be apropos 
form just after a train started, the question ‘‘An English judge expressing his surprise 
whether he was injured while ‘‘ standing, rid- | that people could be taken in by such simple 
ing, or being” on the platform of a car, or devices as a witness, a jockey, described, was 


ar 


fc 


entering or leaving «moving car, was held for 


th 
he 


ye Jury 

Multiform insurance business is allowed to 

i foreign corporation in [llinois, notwithstand 

ing the fact that domestic companies are by a 

denied the same right People, 
Fidelity & C. Co. 26 L. R. A. 293 


A claim for the enforcement of retaliatory 


statute 


Stephens 


p 


riage alone of a 


child, revokes his prior will.” 


iswered by the My Lord, there is a 


and, thank God, most 


yo key 


01 born every minute, 


of them live 


The head note of 
case in a late legal journal says: ‘“The mar 
the birth of a 
This fully pre 


MARRIAGE SIMPLIFIED 


without 


man 


ares us for the first sentence of the opinion 


statutes in the case was denied because it was | Which says, ‘‘This appeal presents a question 
not clearly proven that the laws of the home | entirely new to our jurisprudence.’ 
of the foreign corporation would not allow the| Too ManySrops. Respecting an allegation 
same right to Illinois companies that was) that it was the duty of a railroad company “‘to 
claimed in this case have proper appliances for stopping its road 
A provision in an insurance policy that non- | and cars,” the court said: ‘It is needless to 
occupancy shall make it void is held in the | say that the law enjoins no such duty; on the 
Ohio case of Moodv v. Amazon Ins. Co., 26) contrary, it is one of the imposed duties of the 
L. R. A. 313, to be modified by the statute of defendant to provide such appliances for op 
the state, so as to make non-occupancy imma- erating its road rather than stopping it.” 
terial unless the risk is thereby increased. FREE SPEECH FOR THE JURY. Parliamen 
' : tary law in the jury room is somewhat dis 
é Negligence. couraged by a recent decision ‘that it was im 
e ata proper for the foreman of a jury to deny to 


Negligence in backing a wagon so as to 
knock over a barber’s pole 
walk is held in L 
(Ill.) 26 L. R.A. 


person struck and injured by it, notwithstand- 


standing on a side- 
Wolff Mfg. Co. v. Wilson 


229, to create a liability to a 


ing any negligence ofa third person in placing 


the pole there 


Federal Jurisdiction. 


The organization by the individual stock 
holders and officers of a corporation of another 
corporation under the laws of another state, 
and a conveyance to it by the former ¢ orpora 
tion for the express purpose of bringing a suit 
in a federal court to try the title to a tract of 
land, is held in Lehigh Min. & Mfg. Co. ¢. 

a Kelly (C. C. W. D. Va.) 64 Fed. Rep. 401, to 
give the grantee no right to maintain cjectment 
in such court. 


7 


The Humorous Side. 


A NERVE. 


course 


A South Carolina judge in the 
f a judicial opinion has the nerve to 
remark that, ‘‘The pocket nerve is very sensi 
tive with most people.” 

Fish For His Ner. 
Illinois judge in a case of fraudulent repre 
sentations the following 


The opinion of an 


contains 


passage 


he had first risen and addressed the foreman 
as chairman and obtained recognition. 





any juror the right to express an opinion until 


The 


New York Law Journal thinks that jurors 
should be allowed the discretion ‘* 


to proceed 
according to Cushing—too often they proceed 
according to Hoyle.” 


oe — 


Cegal Publications. 


A preface to a law book that is actually in 
teresting is that of Judge Seymour D. Thomp 
son, for his forthcoming commentaries on the 
In this work, 
which is to be comprised in six volumes, repre 


law of private corporations. 


senting many years of the author’s labor, we ex 


pect to find the most noteworthy legal treatise 


of recent years. It is announced by the Ban 
croft-Whitney Co., but we have yet seen only 
the preface. 

A digest of railway decisions in about six 
and William 


Mack is announced by the Edward Thompson 


volumes by Stewart Rapalje 


Company. ‘The work of the editors in similar 


lines is well known, and this great subject 


ought to receive valuable treatment at their 
bands 

The Chicago Legal Advertiser comes in new 
We are glad to see the en 
largement, although its 


form and enlarged. 
editor knows how to 


make himself fully understood in small space 
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